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SITUATING FEMINISM, PATENT
LAW, AND THE PUBLIC DOMAIN

LAURA A. FOSTER*

Introduction

Both critical intellectual property studies and feminist legal
scholarship seldom address the gendered dimensions of patent
law or its implications for women and women’s rights. This lack
of attention raises awareness of the need to broaden our
approach to studies of patent law and the public domain. During
recent fieldwork in South Africa, I began to consider patent law
as a feminist site of inquiry and to think through the difficulties
of such an examination. {Khomani San women in the northern
Cape express concerns over the patenting of biological and
genetic materials derived from their indigenous traditional
knowledge. Maintaining control over their knowledge and
resources is important for feeding their families and
safeguarding their intellectual histories and heritage as female
plant gatherers.

The iKhomani San peoples are currently engaged in
political struggles against patent law and the ownership of their
indigenous knowledge, but such organizing has not been
explicitly gender-based. Although some Khomani San women
articulate patent law as a women’s rights issue, other women in
the community consider issues of patent law to be gender-
neutral. Concerns arising from patent ownership of indigenous
knowledge are also not the main priority. {Khomani San women
committed to gender-based political organizing explain the
difficulties of mobilizing and educating indigenous San women
in their communities. Political organizing takes money and
resources, and San communities are spread out over great
distances within South Africa, Botswana, and Namibia, making
meetings difficult to arrange. Issues of patent law are also not as
significant or pressing as the material conditions of domestic
violence, substance abuse, and poverty facing San women and
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their families right now. Thus, fKhomani San men and women
are involved in struggles against patent law, yet their political
work does not explicitly address the connections between patent
ownership and gendered social relations.

Indigenous women elsewhere, however, have begun to
address patent law from a gender-based perspective. The 1995
Beijing Declaration of Indigenous Women and 2004 Manukan
Declaration of the Indigenous Women’s Biodiversity Network
explicitly argue that intellectual property rights threaten
indigenous women’s lives.! The Indigenous Peoples’ Permanent
Forum also highlights patent law as an issue of concern for
indigenous women.? Local women in India have taken up the
issue through with the Diverse Women for Diversity Campaign
in connection with Vandana Shiva.? Patent law as a gender-based
issue therefore emerges within some international forums, and
may also circulate at the local level such as with Diverse
Women. On the other hand, as with the jKhomani San,
discourses of indigenous rights around patent law are seemingly
framed in gender-neutral terms. Or are they? San struggles
related to the patenting of Hoodia may appear gender-neutral as
read through the narrow registers of liberal feminism. Yet, as
will be further discussed, the masculinized discourses and
gendered social relations at work within political struggles
related to Hoodia become visible when scrutinized through a
lens of transnational, indigenous, African feminisms. Addressing
the complex gender relations that shape and are shaped by patent
owernship is a complex task. It requires careful consideration of
the interactions, relationalities, and hierarchies within social
relations of gender, indigeneity, ethnicity, race, and histories of

I U.N. Fourth World Conference on Women, Huairou, Beijing, China,
Sept. 4-15, 1995, NGO Forum, Beijing Declaration of Indigenous Women,
available at http://www.ipcb.org/resolutions/htmls/dec_ beijing.html [hereinafter
Beijing Declaration]; Indigenous Women’s Biodiversity Network, Mankun,
Sabah, Malaysia, Feb. 4-5, 2004, Manukan Declaration, available at http://
www.ipcb.org/resolutions/htmls/manukan.html [hereinafter Manukan
Declaration].

2 Permanent Forum on Indigenous Issues, 3rd Sess., Supp. No. 23, at
12-14, U.N. Doc. E/C.19/2004/23.

3 Diverse Women for Diversity, NAVDANYA, http://www.navdanya.org/
diverse-women-for-diversity (last visited May 28, 2011).
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colonialism. Legacies of liberal, western feminism must also be
confronted and continually interrogated. Yet, I contend that
studies of patent law struggles and complex gendered relations
can help push the boundaries of critical intellectual property
scholarship and feminist legal scholarship, by asking new
questions and defining the fields in new ways. They may also
lead to more robust practices of law and science that re-imagine
conceptions of ownership and knowledge in ways that benefit
less powerful groups.

In this Article, I am interested in how one might begin to
formulate a feminist analysis of intellectual property law that
addresses indigenous women’s interests and gendered social
relations both discursively and materially. Given the tenuous
relationship between indigenous women and feminism, we may
not even want to call it a “feminist” analysis. Liberal feminist
ideals of autonomy, freedom, and choice often run counter to
indigenous feminist politics and organizing that produce
valuable critiques of these notions. Furthermore, as will be
discussed, strategies against (or even in support of) intellectual
property law are radically different among various individuals
and groups of indigenous women, and in solidarity with
indigenous men. Developing a feminist analysis of patent law
therefore is a process that requires careful consideration of these
histories. This Article therefore takes a modest first step in
formulating a feminist analysis of patent law by scrutinizing
conceptions of the public domain that tend to obscure a gendered
analysis. The initial move therefore lies in breaking through the
current scholarly discourse on patent law in order to make space
for a feminist/gender investigation and to consider claiming a
public domain of our own.

Part 1 of this Article examines scholarship theorizing
conceptions of the public domain and its relationship to patent
law. It identifies and critiques four public domains: (1) open
public domain; (2) hybridized public domain; (3) protective
public domain; (4) and egalitarian public domain. Part I, Section
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A examines scholarship theorizing an open public domain.* This
scholarship fears that expansive patent laws restrict the free and
open sharing of scientific materials formerly in the public
domain. Thus, an open public domain is desired where scientific
ideas and materials are freely accessible to others. Unfortunately,
this project is limited by its uncritical assumption of science as
generating knowledge, practices, and outcomes benefiting all
members of society equally. Part I, Section B analyzes
scholarship generating a hybridized public domain.> These
studies focus on how the relationship between the public domain
and private patent law (“PD/IP relationship”) disrupts notions of
nature/culture that are foundational to modern scientific
knowledge production and scientific authorship. What this
scholarship desires is a public domain where new hybrid

4 See JAMES BOYLE, THE PUBLIC DOMAIN: ENCLOSING THE COMMONS OF
THE MIND xv (2008) [hereinafter BOYLE, PUBLIC DOMAIN] (arguing for a more
nuanced theorizing of the public domain); James Boyle, Foreward: The Opposite
of Property?, 66 LAW & CONTEMP. PROBS. 1, 8 (2003) [hereinafter Boyle,
Foreward: The Opposite of Property?] (discussing distinctions between the
commons and the public domain, while questioning the public domain as the
opposite of property); James Boyle, The Second Enclosure Movement and the
Construction of the Public Domain, 66 LAW & CONTEMP. PROBS. 33, 37-40
(2003) [hereinafter Boyle, Second Enclosure] (arguing that increasingly
restrictive intellectual property policies have produced a second enclosure
movement of the intangible commons, thus threatening the public domain); Arti
K. Rai & Rebecca S. Eisenberg, Bayh-Dole Reform and the Progress of
Biomedicine, 66 LAW & CONTEMP. PROBS. 289, 291 (2003) (arguing that the
Bayh-Dole Act should give greater discretion to funding agencies, rather than
institutions, to determine when publically-funded research should be dedicated to
the public domain,

5 See Marilyn Strathern, Cutting the Network, 2 J. ROYAL
ANTHROPOLOGICAL INST. 517, 523-25 (1996) [hereinafter Strathern, Cutting the
Network] (arguing that patent law truncates networks of people, truths, and
artifacts); Marilyn Strathern, The Patent and the Malanggan, 18 THEORY,
CULTURE & Soc'y 1 (2001) [hereinafter Strathern, The Patent and the
Malanggan); Alain Pottage, The Inscription of Life in Law: Genes, Patents, and
Bio-politics, 61 MODERN L. REV. 740, 743 (1998) (claiming that patent law is a
site where anxieties over nature and culture are negotiated); Hyo Yoon Kang, An
Exploration into Law and Narratives: The Case of Intellectual Property Law of
Biotechnology, 17 L. CRITIQUE 239, 243 (2006) (producing a narrative analysis
of patent law and its codification of notions of nature and culture);

DONNA J. HARAWAY,
MODEST WITNESS@SECOND_MILLENNIUM.FEMALEMAN_MEETS_ONCOMOUSE
: FEMINISM AND TECHNOSCIENCE 49117 (1997) [herinafter HARAWAY, MODEST
WITNESS] (discussing the patenting of the Harvard OncoMouse that is used to
diagnosis certain types of breast cancer).
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categories of nature/culture and social/biological are re-imagined
to produce new possibilities for modernity. Its limitations reside
though in its cursory attention to indigenous and gendered social
relations or histories of colonialism and neo-liberal
globalization. Part I, Section C discusses scholarly work devoted
to a protective public domain.® Such scholarship examines the
PD/IP relationship as embedded within historical processes of
colonialism and neo-liberal globalization, impacting ethnic and
racialized individuals and groups. A protective public domain
safeguards indigenous traditional knowledge. Its scope of
protection does not fully extend to women, as gendered social
relations are not explicitly examined. Part I, Section D addresses
scholarship that directly examines gendered social relations and

6 Rosemary J. Coombe, Fear, Hope, and Longing for the Future of
Authorship and a Revitalized Public Domain in Global Regimes of Intellectual
Property, 52 DEPAUL L. REv. 1171, 1181 (2003) [hereinafter Coombe, Fear
Hope, and Longing] (argues for a more critical analysis of the scope and
parameters of patent law); Anupam Chander & Madhavi Sunder, The Romance of
the Public Domain, 92 CALIF. L. REV. 1331, 1354 (2004) (arguing against the
dominant notion of the public domain for its romantic idealism of cultural
production and unwillingness to address social inequalities); Doris Estelle Long,
Traditional Knowledge and the Fight for the Public Domain, 5 J. MARSHALL
REV. OF INTELL. PROP. L. 317, 321 (2006) (suggests the need for more nuanced
protection of traditional knowledge considered within the public domain).
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envisions egalitarian public domains.” This scholarship
analyzes how the PD/IP relationship shapes and is shaped by
individual and structural relations of gender. Theorizing around
egalitarian public domains, however, is a site of contention.
Scholars differ over conceptions of egalitarianism and whether
women’s equality is better reached by increasing their right to
own patents, or by fighting against patent ownership all together.
Recognition of complex notions of gender and its intersections
with other social relations such as racism and neo-colonialism
also remains inadequate.

Part IT then presents an alternative conception of the public
domain as situated public domains. In doing so, it draws upon
recent qualitative fieldwork in South Africa examining struggles
related to the patenting of indigenous knowledge related to the

7 B. Zorina Khan, Married Women's Property Laws and Female
Commercial Activity: Evidence from United States Patent Records, 1790-1895,
56 J. ECON. HIST. 356, 356 (1996) [hereinafter Kahn, Married Women's]
(assessment of how nineteenth-century married women's property laws
encouraged greater female commercial activity as evidenced by women's rate of
patenting inventions); Deborah J. Merritt, Hypatia in the Patent Office: Women
Inventors and the Law, 1865-1900, 35 AM. J. LEGAL HIST. 235, 236 (1991)
(investigating the role of women in the American patent system by exploring the
achievements of female inventors who obtained patents from 1865 and 1900);
Ann Bartow, Women in the Web of Secondary Copyright Liability and Internet
Filtering, 33 N. KY. L. REV. 449, 487-94 (2005) (discussing copyright controls
that contribute to hierarchal gender-based differences in communication through
Internet technology); Sharmishta Barwa & Shirin M. Rai, Knowledge and/as
Power: A Feminist Critique of Trade Related Intellectual Property Rights, 7
GENDER, TECHNOLOGY & DEvV. 91, 92 (2003) (arguing that TRIPS is
institutionalizing the historically exclusionary bounded definitions of what
counts as knowledge, and thus challenging women to engage in the struggles
over meanings of knowledge, invention, and property). Consuelo Quiroz,
Biodiversity, Indigenous Knowledge, Gender, and Intellectual Property Rights, 2
INDIGENOUS KNOWLEDGE & DEV. MONITOR 12, 13-14 (1994) (discussing the
connections between gender, intellectual property rights, and biodiverse
resources); Vandana Shiva, Bioprospecting as Sophisticated Biopiracy, 32 SIGNS:
J. WOMEN IN CULTURE & Soc'y 307, 308 (2007) [hereinafter Shiva,
Bioprospecting] (arguing that bioprospecting leads to the enclosure of the
biological and intellectual commons because it converts indigenous peoples'
resources and knowledge into commodities protected by intellectual property
law).
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Hoodia plant and the }Khomani San.® It does not offer
suggestions for policy-making at this time. Robust patent law
policies should be built from more nuanced examinations of the
public domain. Rather, it offers a notion of situated public
domains as a starting point for producing such complex

8 The story of Hoodia involves a succulent plant known for generations by
the San peoples in Southern Africa to suppress appetite when food supplies were
low. See Rachel Wynberg, Rhetoric, Realism and Benefit Sharing: Use of
Traditional Knowledge of Hoodia Species in the Development of Appetite
Suppressant, 7 J. WORLD INTELL. PROP. 851, 851 (2004). The San live within
heterogeneous communities across Southern Africa. They are indigenous peoples
who have lived in the region prior to the migration of Bantu-speaking
populations into Southern Africa and they share a common history as hunter-
gatherers with similar click languages. See WILLEMIEN LE ROUX & ALISON
WHITE, VOICES OF THE SAN: LIVING IN SOUTHERN AFRICA TODAY 2 (2004). The
San communities within South Africa consist of the {Khomani, !Xun, and Khwe,
who have formed a volunteer governing board called the South African San
Council. See Wynberg, at 860. In 1996, South Africa’s Council for Scientific and
Industrial Research (“CSIR”) obtained patent rights to Hoodia’s P57 compound
and then in 1997 the CSIR granted an exclusive license to Phytopharm to
develop Hoodia. See Saskia Vermeylen, Contextualizing 'Fair' and 'Equitable’:
The San's Reflections on the Hoodia Benefit-Sharing Agreement, 12 LOC. ENV'T
423, 428 (2007). Phytopharm in 1998 then entered into a sub-licensing
agreement with Pfizer to globally commercialize Hoodia as an anti-obesity
product. /d. The commercialization of Hoodia was estimated to bring millions in
profit to Phytopharm and Pfizer. See Wynberg, at 867. Pfizer backed out of the
agreement in 2004 and a new agreement was signed with Unilever that same
year. See Vermeylen, at 428. Phytopharm, in cooperation with Unilever, then
began to conduct final drug trials on the compound and expected to sell it as a
food additive in Unilever products for millions in profit. See Wynberg, at 867.
The story, however, took an interesting turn in 2003 when the South African San
Council publicly condemned CSIR’s patenting of Hoodia and eventually signed a
benefit sharing agreement requiring CSIR to give eight percent of the milestone
payments (i.e. payments made at specific milestones in the research and
development of Hoodia by CSIR) and six percent of their royalties received by
Phytopharm to a legal Trust set up for San communities across Southern Africa.
See Vermeylen, at 428. Thus, the promise of Hoodia is now tied to San peoples’
expectations for increased symbolic capital and material wealth. Hopes for
Hoodia, however, were dashed in late 2008 when Unilever announced that after
five years they were stopping all Hoodia research and began to bulldoze over
their Hoodia plantations. See Phytopharm, LLC, Press Release, Unilever Returns
Rights to Hoodia Extract, (December 12, 2008) (on file with author). Thus, the
story of Hoodia begins to illuminate the socio-legal and cultural complexities of
patent law that a law and economics approach, although extremely valuable,
cannot capture. Hoodia is also joined by other similar stories of patenting
traditional knowledge such as the turmeric plant, neem tree, and basmati rice.
See Shubha Ghosh, Globalization, Patents, and Traditional Knowledge, 17
CoOLUM. J. ASIAN L. 73, 90-108 (2003).
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accounts, which would also consider intersecting gendered
social relations. Situated public domains provides a conceptual
framework for beginning to develop a new legal realism of
patent law that can produce better understandings of how patent
law impacts society and, in particular, indigenous women, men,
their families, and communities.

Four concepts of the public domain, which circulate within
critical intellectual property projects, are identified and
discussed by the Article. This is to create space for a feminist
analysis, but it also tries to make sense of critical intellectual
property projects that share common critiques against expansive
patents laws, yet remain unintelligible to each other.® Not all
critical IP projects are the same and, in fact, can often be
opposed to each other. Scientists concerned about DNA patents
do not share the same assumptions and concerns as Indigenous
peoples who want to protect their own DNA from being
patented, even though they are both against gene patents.
Feminist organizing to increase patent ownership for female
scientists runs counter to Indigenous feminist critiques of norms
of patent ownership, and fails to account for how patent law
reinforces dichotomies of nature/culture, which undergird
binaries of male/female, self/other, and white/non-white. I
contend that one reason why all these valuable critical IP
projects continue to talk past each other is because they hold
different conceptions of the public domain.

This Article therefore provides a more detailed analysis of
these four concepts of the public domain, while demonstrating
the importance of each of their central values or desires. An open
public domain with less restrictive patent laws is important for
bringing medicines to marginalized communities that lack access

° These goals are both furthered and limited by my approach in classifying
the public domain into four conceptions. Typologies are a useful way of
understanding how critical IP projects are similar, different, and ambivalent.
Such classificationa though can also be rigid and constraining. This typology
therefore should be read as a flexible device that is open to critique and whose
categories blur into one another. My classification of public domains acts as a
beginning step towards understanding the current terrain of critical IP projects
and moving towards a robust feminist theorizing of patent law. It is therefore a
starting point and partial bridge within a complex process of theorizing,
organizing, and acting.
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to patented medicines. A hybridized public domain, where
binary categories are contested, offers new possibilities for
modernities in which disempowering discourses of
naturalization that construct persons as closer to nature or more
“traditional” become disrupted. In addition, a protective public
domain can safeguard the scientific and cultural inventions of
those previously excluded from authorial rights, such as
indigenous peoples, while bringing them valuable recognition
and control. Furthermore, egalitarian public domains can better
ensure that patent law policymakers recognize individual and
structural systems of subordination that disproportionately
distribute the benefits of patent law to only certain privileged
groups. Each of these concepts of the public domain alone is not
enough for a truly progressive critical intellectual property or
feminist legal project. Struggles related to patent policy vary
across different geo-political locations. What is needed is a
flexible concept of the public domain that incorporates values of
openness, protection, egalitarianism, and hybridization in ways
that are specific to the struggle at hand. Thus, this Article
suggests the notion of situated public domains as a more
nuanced analytic for studying patent law, and one that has
significant policy implications. This analytic enables scholars
and activists to situate notions of the public domain within
constellations of inequitable modalities of colonialism,
globalization, neoliberalism and variegated social relations of
gender, race, ethnicity, indigeneity, and class that are converging
in and against intellectual property rights. This would facilitate a
more just approach to intellectual property policy-making that
can address differential histories and structural inequalities that
take into account complex gendered social relations and
indigenous women’s multiple interests. Furthermore, critical IP
projects can be better served by recognizing how their visions of
the public domain might differ, and how a more nuanced
conception of the public domain may enable more collaborative
exchanges and interdisciplinary conversations. This might also
open up possibilities for a more robust politics that draws upon
strategic collectives of organizing in order to resist unjust patent
law policies.

I.  Conceptions of the Public Domain
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Studies of intellectual property law, historically generated
by legal scholars, typically focus on its doctrinal workings and
economic logics. Legal scholars engage in valuable analysis and
provide insight into nuances of statutory language, the shifting
of judicial interpretations, and the progress of patents as
incentives for innovation. Through such work, patent law as a
tool to stimulate scientific innovation comes into focus. Such
scholarly analysis is often described as a law and economics
approach.!  Patent law, though, has significance beyond
questions of engendering economically efficient innovation. It is
also a site of political contestation involving struggles over
patent law, indigenous knowledge, and biotechnology.

These struggles over patent law are, in part, due to
significant expansions of intellectual property rights impacting
science and technology. The 1980 United States Supreme Court
decision in Diamond v. Chakrabarty,'! permitting patents on
genetically modified organisms, opened the door for a surge in
biotechnology companies and research.'> That same year, the
United States Bayh-Dole Act pressured universities to acquire
patents on inventions derived from federally funded projects. '3
What resulted was an explosion in the United States

10 See WILLIAM M. LANDES & RICHARD A. POSNER, THE ECONOMIC
STRUCTURE OF INTELLECTUAL PROPERTY LAW (2003).

! Diamond v. Chakrabarty, 447 U.S. 303 (1980) (ruling that a genetically
engineered bacteria organism was patentable subject matter as a composition of
matter).

12 See KAUSHIK SUNDER RAJAN, BIOCAPITAL: THE CONSTITUTION OF
POSTGENOMIC LIFE 6 (2006) (arguing that biotechnologies must be understood
within the market frameworks in which they emerge such as the United States
and India).

13 See Rai & Eisenberg, supra note 4. Similar laws are now being enacted
in other countries. For example, South Africa recently approved the Publicly
Financed Research and Development Act in December of 2008. See Intellectual
Property Rights from Publicly Financed Research and Development Act,
GOVERNMENT GAZETTE, REPUBLIC OF SOUTH AFRICA, Vol. 522, No. 31745 (Dec
22, 2008).
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biotechnology industry that stretched globally.'* The World
Trade Organization’s Agreement on Trade Related Aspects of
Intellectual Property (“TRIPs”) boosted the biotechnology
industry further in 1994 by requiring member states to enforce
the patent rights of other member states.!> These expansions of
intellectual property rights give rise to different concerns and
fears. Scientists fear the privatization of their research tools. !
Computer programmers worry about controls over software
code.!” Developing countries protest against the patenting of
HIV/AIDS medications.'® And indigenous peoples fight against
the commodification of life, destruction of resources, and threats
to their cultural heritage.'® Unfortunately, despite its valuable

14 See generally Sally Smith Hughes, Making Dollars out of DNA: The
First Major Patent in Biotechnology and the Commercialization of Molecular
Biology, 1974-1980, 92 IsIS 541 (2001) (discussing patent law as turning point in
commercialization of molecular biology); David C. Mowery, University Patents
and Patent Policy Debates in the USA, 1925-1980, 10 INDUS. & CORP. CHANGE
781 (2001) (noting the impact of U.S. university patent policies on the historical
development of the biotechnology industry).

15 Agreement on Trade Related Aspects of International Property Rights,
Art. 3, Apr. 15 1994, 33 LL.M. 81 [hereinafter TRIPs]. See generally
CHRISTOPHER MAY & SUSAN K. SELL, INTELLECTUAL PROPERTY RIGHTS: A
CRITICAL HISTORY (2006) (providing a critical history of intellectual property
rights from the nineteenth century to the twenty-first century with the signing of
TRIPs).

16 See Rai & Eisenberg, supra note 4.

17 See CHRISTOPHER M. KELTY, TWO BITS: THE CULTURAL SIGNIFICANCE
OF FREE SOFTWARE (2008) (introducing the concept of a “recursive public” to
understand concerns over the maintenance and modification of open source
software).

18 See David Barnard, In the High Court of South Afiica, Case No.
4138/98: The Global Politics of Access to Low-Cost AIDS Drugs in Poor
Countries, 12 KENNEDY INST. ETHICS J. 159 (2002) (discussing a 1998 United
States lawsuit against the government of South Africa to prevent a law designed
to loosen patent laws restricting access to low-cost AIDS drugs).

19 See VANDARA SHIVA, BIOPIRACY: THE PLUNDER OF NATURE AND
KNOWLEDGE 7-18 (1997) [hereinafter SHIVA, BIOPIRACY] (arguing that
intellectual property rights work to colonize the interior spaces of women, plants
and animals, represent an epistemological crisis of “monocultures” of the mind,
and produce a narrow vision of innovation based on privatization and profit).
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contributions, a law and economics approach is unable to fully
address patent law’s impact on society.20

To better address these concerns, legal scholars have turned
to discussions of the “public domain” to examine intellectual
property policy.?! Theorizing about the public domain focuses
around developing a conceptual analytic for understanding the
relationship between modes of scientific/cultural production and
intellectual property law. Such an analytic serves as a potential
tool for thinking through relationships between civil society and
patent law. However, research in this area is in its infancy, and
uncertainty remains over the contours of the public domain and
its relationship to patent law. The goal of this Article is to
examine various conceptions of the public domain in order to
build a more robust theoretical toolkit for investigating patent
law struggles over genetic and biological material in the global
south and how they are structured by and through complex

20 See Madhavi Sunder, IP3, 59 STAN. L. REv. 257, 312 (2006) (arguing
for a cultural analysis of intellectual property law in order to fully capture
struggles over intellectual property rights).

2l See Tyler T. Ochoa, Origins and Meanings of the Public Domain, 28
DAYTON L. REV. 215, 216 (2002). (giving an historical account of the conception
of the public domain) See also Yochai Benkler, Through the Looking Glass: Alice
and the Constitutional Foundations of the Public Domain, 66 LAW & CONTEMP.
ProBs. 173, 175 (2003) (providing a history of constitutional and judicial
interpretations of the public domain).
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gender relations.?? It also seeks to make sense of how these
various critical intellectual property projects continue to speak
past each other, partially because they hold different conceptions
of the public domain.

”»

22 Such terms as “indigenous knowledge,” “traditional knowledge,” and
“indigenous peoples” are also used variably across the scholarship. So when
referring to specific scholarly work, this Article employs the terminology used by
the authors. When conducting my own analysis, however, I do my best to use the
terms “indigenous peoples” and “indigenous traditional knowledge” to honor
their efforts at re-claiming characterizations of “indigenous.” The phrase
“indigenous knowledge” is often used synonymously with “traditional
knowledge” and “local knowledge” within relevant literature. These terms are
related, but they have different meanings and political stakes. One must pay
careful attention to how and when these terms are employed and by whom.
Evoking the more broad term of “local knowledge” can be useful when one is
discussing knowledge of biodiverse resources held by multiple population
groups within a given region. This term can be inadequate though as it projects
neutrality, failing to account more specifically for marginalized groups whose
knowledge practices has been subordinated. See generally STEPHEN B. BRUSH &
DOREEN STABINSKY, VALUING LOCAL KNOWLEDGE: INDIGENOUS PEOPLE AND
INTELLECTUAL PROPERTY RIGHTS (1996). Using the term “traditional
knowledge” is also helpful when referring to such regional knowledge, yet its
reference to “tradition” raises the important question of “whose tradition?” See
generally GRAHAM DUTFIELD, INTELLECTUAL PROPERTY, BIOGENETIC
RESOURCES, AND TRADITIONAL KNOWLEDGE (2004). Furthermore, through the
discursive power of its circulation through international and national policy
documents and forums, the term “traditional knowledge” often relates to the
nation-state. Peoples’ knowledge practices within a given region or nation-state
can also be described as “indigenous knowledge.” This term is more productive
though when referring to the knowledge of indigenous peoples themselves such
as “Native Nations” in the United States or “First Nations” in Canada. See
generally JULIAN KUNNIE & NOMALUNGELO 1. GODUKA, INDIGENOUS PEOPLES'
WISDOM AND POWER: AFFIRMING OUR KNOWLEDGE THROUGH NARRATIVES
(2006). References to “indigenous knowledge,” however, raise the difficult
question of “who is indigenous?” and evoke political contestations over origin,
which reveals the tensions between post-coloniality and indigeneity. This term
also homogenizes indigenous peoples themselves because some groups may
prefer to use local terms such as “American Indian” or refer to their tribal
affiliations. The United Nations Permanent Forum on Indigenous Issues, led by
self-identified members of indigenous communities, follows a flexible, working
definition of “indigenous peoples” as people having a historical continuity with
pre-invasion and pre-colonial societies who considered themselves a distinct
group from others in society, are a non-dominant sector of such society, and who
are determined to preserve their cultural heritage and ancestral lands. See
SECRETARIAT OF THE UNITED NATIONS PERMANENT FORUM ON INDIGENOUS
ISSUES, RESOURCE KIT ON INDIGENOUS PEOPLES’ ISSUES, (2008), available at
http://www.un.org/esa/socdev/unpfii/documents/
resource_kit indigenous_2008.pdf.
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A. Open Public Domain

Recent attention in critical intellectual property scholarship
has focused on the public domain.?? The public domain has been
theorized as “outside” of property law or “property’s opposite.”*
According to this characterization, creative works in the public
domain are not controlled by intellectual property rights and are
accessible to all.?> This is distinguishable from a “commons.”
Creative works in a “commons” are controlled by intellectual
property rights, but still remain accessible to all because owners
freely license their inventions.?® A dichotomy thus exists
between the public domain and the private domain of IP rights.
This is not to say that there is just one public domain. On the
contrary, the public domain is theorized as multiple and varied.?’

A central tenant within this scholarship is a commitment to
values of openness. Information in the public domain or a
commons should remain freely accessible to all. In particular,
what is desired is an open public domain of science where
researchers can share their ideas freely without constraints from

23 This initial turn to the public domain is often attributed to a 1981 essay
by David Lange in which he calls for recognition of the public domain. See
David Lange, Recognizing the Public Domain, 44 LAW & CONTEMP. PROBS. 147,
147 (1981) (arguing for courts to balance the need for new IP rights with the
individual and collective rights of the public domain). A deeper theorizing of the
public domain eventually came with the work of Jessica Litman. See Jessica
Litman, The Public Domain, 39 EMORY L.J. 965, 967-69 (1990) (arguing that
that Romantic notions of an individual author who produces something entirely
new discounts the raw material found in the public domain and that the public
domain is a space for promoting and nurturing authorship). More recently,
Benkler articulates the public domain as a space for preserving ideals of
democracy and autonomy. See Benkler., supra note 21. Explicit theorizing of the
public domain is also attributable to the work of James Boyle. See BOYLE,
PUBLIC DOMAIN, supra note 4; Boyle, Second Enclosure, supra note 4.

24 BOYLE, THE PUBLIC DOMAIN, supra note 4, at xiv.

25 Id. at 38.

26 Id. at 39.

27 Boyle, Second Enclosure, supra note 4, at 62. Others also acknowledge
the presence of multiple public domains. Pamela Samuelson identifies thirteen

different notions of the public domain. See Pamela Samuelson, Enriching
Discourse on Public Domains, 55 DUKE L.J. 783, 785 (2006).
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overreaching patent ownership rights.?® Expansionist patent laws
and the United States Bayh-Dole Act are seen as obstructing the
flow of basic scientific ideas and practices.?? This threatens not
only the ideas and materials of science, but also the fundamental
practice of “open science.”?® Universities engaged in publicly
funded research own patents on basic inputs to scientific
knowledge production such as DNA sequences.’!  Such
ownership slows down the pursuit of biomedical research.
Scientists must now negotiate licensing fees, material transfer
contracts, and database access agreements before they can use
patented ideas and objects that were formerly public domain
material.3? Some scientists, however, refuse to patent their single
nucleotide polymorphisms (“SNPs”) discoveries.>? In the spirit
of open science, they make their inventions available in the
public domain through Internet databases that others can
access.?* Likewise, scholars suggest reforming Bayh-Dole to
give funding agencies discretion in promoting open science by
requiring publicly funded research to be placed in the public
domain.?> Thus, an open public domain is associated with
desires for materials and ideas to be freely open and accessible
in the public domain, which would further the progress of
scientific discovery and maintain the culture of “open science.”

An open public domain is also considered essential for

28 Rai & Eisenberg, supra note 4, at 291.
2 Id. at 290.

30 See id. at 289.

31 See id. at 291.

32 See id. at 297.

33 Rai & Eisenberg, supra note 4, at 298.
34 See id.

35 See id. at 310-13.
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maintaining basic scientific research or “big science.”?® Stricter
patent laws and database restrictions have curtailed the ethics of
open access and sharing within scientific practice.3” In response,
some scholars propose contractual agreements to set up “science
commons” where research findings will be accessible in the
public domain.?® Models for a science commons are proposed
out of a desire for a vibrant public domain where values of
openness and sharing proliferate. There is also a desire to
maintain a culture of experimentation.3® Patent laws have locked
up research ideas and materials even for basic experimental
purposes.4® For example, if scientists want to use patented
BRACI genes in their research to determine other causes of
breast cancer besides the BRACI1 gene, they still have to
negotiate licensing fees with the patent owner.*! This means that
scientists have limited access to even the materials already in the
public domain to conduct their experiments. Access to public
domain information is curtailed and the fundamental ethos of
science is threatened.*> What is needed is an open public domain
committed to “a system of open science, where results are
shared, criticized and, ultimately, utilized to push forward the
frontiers of knowledge."* Legal changes are one step towards
encouraging an open public domain. For instance, university
researchers should be allowed to use patented materials for

36 J.H. Reichman & Paul F. Uhlir, 4 Contractually Reconstructed Research
Commons for Scientific Data in a Highly Protectionist Intellectual Property
Environment, 66 LAW & CONTEMP. PROBS. 315, 315 (2003) (discussing basic
scientific research and stressing the importance of the public domain and the
difficulty of identifying its boundaries, operations, and legal infrastructure).

371d. at 332.

3 Id. at 416.

39 Rochelle Dreyfuss, Protecting the Public Domain of Science: Has the
Time for an Experimental Use Defense Arrived?, 46 ARiZ. L. REV. 457, 461
(2004).

40 See id. at 459.

41 See id.

42 See id. at 464-65.

4 1d. at 464.
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experimental use if they sign a waiver agreeing to promptly
publish their findings and not patent their discoveries.** Again,
this scholarship shares common desires for a public domain
where values of openness and sharing can flourish and be free
from expansive patent laws. However, not everyone shares the
view that expansive patent laws automatically curtail open
science.

Some scholars are equally concerned about expanding
patent laws, but consider the public domain to be a vibrant and
dynamic space where new forms of openness and sharing are
emerging through a culture of disclaiming.*> As patent law
advances, the public domain shifts and stretches in response.
Patent laws do not necessarily threaten the ethos of open science,
but rather engender new models for sharing information. For
instance, the Merck partnership with Washington University in
Saint Louis creates a public database of gene sequences for
researchers to access.*® In addition, Creative Commons makes
open source software publicly available.*’ These are examples of
an active movement to publicly disclaim property rights and
expand the public domain.®® There is increasing value in
disclaiming and waiving patents, or as others have called it,
giving a gift to the public domain.*’ For example, if a party who
already holds a patent or has a strong potential to patent decides
to disclaim ownership rights, then the value of that waiver is
even larger.’® Some scholars have even gone so far as to suggest
labels on products explicitly advertising “intent not to patent.”!

44 See id. at 471.

45 Robert P. Merges, A New Dynamism in the Public Domain, 71 U. CHL L.
REV. 183, 197 (2004).

46 See id. at 188.

47 See id. at 197-200.
48 See id. at 197.

4 See id. at 199.

30 See id.

1 Merges, supra note 45, at 201.
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Value in this case comes from not patenting. Recognition of
incentives to not patent implies a more dynamic vision of the
scientific public domain. Thus, scientific cultures of open
sharing are strong and the public domain will find new ways to
promote the flow of information. In essence, the sharing ethos of
science is so strong that it will overcome restrictive patent laws
by creating an open public domain where practices of
disclaiming patent rights are encouraged.

This scholarship contributes valuable insights into how
patent law curtails the flow of scientific information. The values
of openness are important; a culture of openness and sharing
facilitates exciting scientific discoveries. An ethic of openness
within patent law and the public domain also supports the free
flow of scientific information to marginalized communities. In
other words, values of openness facilitate access. Patent laws can
be relaxed to make medicines open and freely accessible to the
poor globally.>? Scholarship in this area though is limited. One
shortcoming comes from the constraints of law itself, as
jurisprudential concepts of the public domain stem from legal

52 Barnard, supra note 18.
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cases.>®> A more alarming limitation, however, is its
unwillingness to thoroughly recognize systems of power and
inequality.

Scholarship in this area assumes a nonhierarchical public
domain and culture of science where an ethos of sharing and
openness extends to all. On the contrary, feminist science studies
scholars have produced valuable work challenging science by
examining gendered power relations embedded within science
and scientific knowledge production. For instance, scientific
practices of sharing and collaboration have not always been
extended to or benefited women, particularly women of color
and lesbian women.>* Female scientists have been denied access

33 To be sure, legal scholarship in this area is constrained by the judicial
interpretations of the public domain. Theorizing of the public domain is often
generated from articulations of the public domain found in court cases. Graham
v. John Deere Co., 383 U.S. 1 (1966) made it clear that any enlargement of
patent law monopolies must regard the possible impact on the public domain. As
is common in legal liberalism there is a balancing test. Increased patent law
rights must be balanced against the ideals of free access to materials in the public
domain. The problem is that the balancing test never seems to fully account for
social inequalities. In his earlier work, James Boyle was more explicit in his
attention to inequality and power. In Shamans, Software, and Spleens, Boyle
discusses notions of equality and how they are employed within distinctions of
the public and private. JAMES BOYLE, SHAMANS, SOFTWARE AND SPLEENS: LAW
AND THE CONSTRUCTION OF THE INFORMATION SOCIETY (1996). As informed by
Karl Marx’s essay, On the Jewish Question, Boyle notes that liberal democracy
depends upon a tension between the public and the private. Id. at 25. Citizens
are only equal as citizens in a public domain. See id. at 26. In contrast,
differences in social class, education, and occupation manifest themselves in the
private sphere of civil society where the institution of private property takes
hold. 7d. Boyle argues there is no “intelligible geography” to map the public and
private, thus decisions over the control information should turn on “the relative
powerlessness of the group seeking information access or protection” Id. at 28.
Boyle thus makes valuable connections between the control of information and
liberal democracy in his earlier work.

34 See H. Patricia Hynes, Toward a Laboratory of One's Own: Lesbians in
Science, 28 WOMEN'S STUD. Q. 158 (2000) (discussing issues confronting
lesbians in science as generated from a study group of lesbian students at
University of Masschusetts Amherst); Banu Subramaniam, Snow Brown and the
Seven Detergents: A Metanarrative on Science and the Scientific Method, 28
WOMEN'S STUD. Q. 296  (2000) (narrative critique of science and scientific
method and its relationship to women of color).
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to the scientific professions.’ Science has violently exploited
indigenous peoples, their knowledge, and their lands.’® And
scientific method itself is grounded within masculine theories of
objectivity and rationality.’” In other words, values of sharing
and openness within science have not benefited everyone
equally.

One may argue that an ethic of open access that shapes an
open public domain relates directly to relational feminism
because it challenges liberal ideals of property and creativity by
enabling collaboration and relationship building.’® This may
apply to the context of copyright more easily than with patent
law. With a feminist post-colonial reading in mind, I contend that
open access models (e.g. creative science commons) present a
narrow challenge to liberal notions of property and inventorship.
Such models might incite collaboration and the sharing of

55 HARRIET ZUCKERMAN, The Careers of Men and Women Scientists:
Gender Differences in Career Attainment, in WOMEN, SCIENCE, AND
TECHNOLOGY: A READER IN FEMINIST SCIENCE STUDIES (Mary Wyer ed., 2001)
(arguing that women scientists experience more obstacles than men in their
careers).

%  LONDA L. SCHIEBINGER, PLANTS AND EMPIRE: COLONIAL
BIOPROSPECTING IN THE ATLANTIC WORLD (2004) (discussing colonial
bioprospecting in the New World as an act of empire, in particular, the
nontransfer of knowledge regarding the peacock flower and its use as an
abortifacient).

57 DONNA JEANNE HARAWAY, SIMIANS, CYBORGS, AND WOMEN: THE
REINVENTION OF NATURE (1991) (arguing that scientific discourses on nature
work to naturalize social relations of race, class, and gender); SANDRA G.
HARDING, WHOSE SCIENCE? WHOSE KNOWLEDGE?: THINKING FROM WOMEN'S
LIVES (1991) [hereinafter HARDING, WHOSE SCIENCE? WHOSE KNOWLEDGE?]
(arguing against masculine modes of scientific knowledge production and in
favor of staring off scientific research from women’s experiences).

58 Some authors have recently argued that open access movements in
copyright law are directly related to theories of relational feminism. Carys J.
Craig, Joseph F. Turcotte, & Rosemary Coombe, What's Feminist about Open
Access: A Relational Approach to Copyright in the Academy, 1 FEMINISTS@LAW
1,26 (2011) (arguing that open access movements in copyright law coincide with
tenants of relational feminism). Relational feminism provides a stronger theory
of autonomy than liberalism by understanding it in relational, not individualist
terms. See generally /d.. Although their analysis is directed at copyright law and
not patent law, it raises question as to how relational feminism might be linked to
open access movements in patent law.
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scientific data by placing scientific materials in the public
domain. Yet, they are meant to encourage a particular type of
scientific and technological creativity, which is grounded in
epistemologies of western science. Commercial scientists,
university researchers, and do-it-yourself biologists may now be
able to access scientific materials more freely, but the sharing of
information fails to produce new visions of collaboration or what
a more just science might look like. The ethics of openness and
sharing that are deployed are not strong enough to ask, how
might scientific information be shared more broadly with the
public, Indigenous peoples, and marginalized groups who might
benefit from it? How could such sharing and broader
collaborations generate new methods of scientific knowledge
production for producing better and more sustainable scientific
practices so that more people could flourish? Theorizing of an
open public domain fails to deliver on its challenge to
inventorship and property because it reinforces models of
western scientific knowledge production. More people might be
able to access and share scientific information and materials, but
the same narrow regimes of science are being produced. Thus,
an open public domain might appear at first glance to disrupt
norms of property and inventorship, but a post-colonial feminist
reading reveals its limited scope. Theorizing an open public
domain, without addressing norms of western science and the
structural inequalities preventing access to scientific knowledge,
produces a narrow analytic that only benefits those who already
have the power to access public domain information. One must
turn to a protective or egalitarian public domain for attention to
inequalities. First though, attention is due to the notion of a
hybridized public domain, where the public domain is imagined
as a hybrid space where conceptual binary categories come
undone and new visions for modernity are imagined.

B. Hybridized Public Domain

Theorizing of the public domain is related to
scholarship focused on critiques of the “products of nature”
doctrine in patent law.>® This legal doctrine states that patent
rights are not granted to products of nature, they only apply to

5 See generally ROBERT P. MERGES & JOHN FITZGERALD DUFFY, PATENT
LAwW AND POLICY: CASES AND MATERIALS (2007).
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man-made cultural objects.®® To obtain patent rights, an inventor
must “isolate and purify” a product from nature.®! This means
turning a plant or animal organism into a man-made cultural
invention such as genetically modified bacteria. Patent rights
only extend to the isolated and purified element of the plant, and
not the plant itself. Scholarship in this section suggests that the
products of nature doctrine implies a separation between nature
and culture under the law. As will be discussed, such scholarship
critiques this practice of isolation and purification by re-
classifying it. Counter to patent law’s characterization of nature
and culture as separate dichotomous categories, these are shown
to be socially and historically constructed categories that are co-
constituting. The products of nature doctrine is thus re-figured
through critique as a hybrid form where nature is actually mixed
with culture. Challenging patent law in this manner disrupts its
power to maintain nature and culture as separate categories. This
section will address these specific critiques in more detail after a
brief introduction of the main points and tensions within this
scholarship regarding patent law.

By deconstructing patent law as a hybrid form, scholarship
in this area opens up a broader conception of the public domain.

60 Patent Act, 35 U.S.C. § 101 (2010) (stating “whoever invents or
discovers any new or useful process, machine, manufacture or composition of
matter, or any new and useful improvement thereof, may obtain a patent
therefore, subject to the conditions and requirements of this title””). The common
law doctrine around the products of nature doctrine was initially set forth in
Parke-Davis & Co. v. HK. Mulford & Co., 189 F. 95 (S.D.N.Y. 1911). The court
found that a purified form of adrenaline, a naturally occurring hormone, was
patentable subject matter. The doctrine was then aftirmed in Funk Bros. Seed Co.
v. Kalo Inoculant Co., 333 U.S. 127, 130 (1948) (“[h]e who discovers a hitherto
unknown phenomenon of nature has no claim to a monopoly of it which the law
recognizes. If there is to be invention from such a discovery, it must come from
the application of the law of nature to a new and useful end.”). The Court also
asserted the doctrine in Diamond v. Chakrabarty, 447 U.S. 303, 313 (1980)
(Section 101 patentability is based upon the distinction “between products of
nature, whether living or not, and human-made inventions™). The reason for
excluding products of nature from patentability is because “too much patent
protection can impede rather than ‘promote the Progress of Science and Useful
Arts,’ the constitutional objective of patent and copyright protection.” Lab Corp.
of Am. Holdings v. Metabolite Labs., Inc., 548 U.S. 124, 126-27 (2006).

61 See USPTO, Utility Examination Guidelines, 66 Fed. Reg. 1092, 1093
(Jan. 5, 2001), available at www.uspto.gov/web/offices/com/sol/notices/
utilexmguide.pdf; see also Chakrabarty,447 U.S. 303.
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In one way it questions the incompatibility of patent law with
notions of scientific authorship and creativity within a
nonpropertied public domain.®? It also asks how patent law
constructs notions of nature and culture in different ways, while
linking patent law to larger questions of modernity and Euro-
American epistemologies. In the previous section regarding an
open public domain, theorizing of public domain was based on
assumptions of a culture of science where values of openness
and sharing were emphasized. Nature in the previous scholarship
is assumed to be freely accessible as public domain material,
whereas the private domain of property involves only man-made
cultural artifacts purified from nature. Scholarship theorizing a
hybridized public domain, however, does not assume a scientific
culture devoid of social relations. Rather, science is historically
and socially contingent and co-constituted with society.> A
different concept of scientific knowledge production within a
nonpropertied public domain thus emerges, one that assumes
scientific practice to be historically changing and categories of
nature/culture and social/biological to be hybrid, co-constituted
categories, rather than separate and dichotomous. What
materializes is a relationship between the public domain and
patent law where a more robust science is possible precisely
because it takes the social, political, and economic into account.
Nature is recognized not as the opposite of culture; rather, nature
(and culture) is socially constructed itself.

The relationship between the public domain and patent law,
therefore, comes into view as a network where nature and
culture merge in new ways. Likewise, the dichotomy between
the public domain and patent law also becomes more fluid. The
public domain appears less as the opposite of property and more
as deeply connected to property. The discrete categories of the

62 See Mario Biagioli & Peter Louis Galison, SCIENTIFIC AUTHORSHIP:
CREDIT AND INTELLECTUAL PROPERTY IN SCIENCE (Routledge 2003); Mario
Biagioli, The Instability of Authorship: Credit and Responsibility in
Contemporary Biomedicine, 12 FASEB J. 3, 4 (1998).

0 See generally SHEILA JASANOFF, STATES OF KNOWLEDGE: THE CO-
PRODUCTION OF SCIENCE AND SOCIAL ORDER (Routledge 2004) (edited volume
demonstrating how scientific knowledge constructs and is constructed by
institutions, identities, and discourses); JENNY REARDON, RACE TO THE FINISH:
IDENTITY AND GOVERNANCE IN AN AGE OF GENOMICS (2005) (discussing the
Human Diversity Project within the framework of co-production).
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public domain and private property are better understood as a
hybridized public/private domain. Embracing a public/private
domain where hybrid categories of nature/culture (and their kin
of female/male and self/other) opens up new possibilities for
recognizing epistemological and ontological ways of knowing
and being not based upon Euro-American dichotomous ways of
thinking. Yet, limitations in this scholarship do surface.

Within its critique of the products of nature doctrine’s
mechanisms of “isolate and purify,” this scholarship fails to
clarify what could be considered multiple layers of purification.
Several questions can be posed that get at these multiple layers.
How do notions of the public domain and patent law reveal
internalized assumptions of the purity of science(i.e. science as
devoid of hierarchal social relations)? How does the product of
nature doctrine construct and reinforce the “pure” or
dichotomous separation of the categories of nature and culture?
And how does the requirement to “isolate and purify” nature
reinforce the purity of scientific practice by scientists in the lab
(i.e. practices of science devoid of race or gender discrimination
or masculinized discourses)? In other words, the law assumes a
purification of scientific culture itself, of the categories nature/
culture that science depends upon, and of scientific experimental
method where nature is purified in the lab. Scholarship in this
area provides valuable insights into how patent law is a hybrid
form, yet it could benefit from addressing how multiple
functions of purification exist within patent law as a hybrid
network. Re-figuring patent law as a hybrid form is valuable, but
attention to how law sustains modern binary categories and an
ahistorical scientific culture must persist. Scholarship desiring a
hybridized public domain also tends to lean more toward the
theoretical. Material conditions are considered, but such analysis
is limited. Several works explicitly address indigenous peoples’
struggles over patent law. Yet, a more complex examination of
colonial and neo-liberal histories shaping indigenous patent law
struggles is not taken up. In addition, there is no analysis of
gendered social relations and/or any attempt to link discussions
of nature/culture to the historical construction of women as
closer to nature. The contributions of this work, however, do
offer new ways to think about the public domain and its
relationship to patent law through valuing a hybridized
relationship between the public domain and private property.
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Certain works within this scholarship produce insights into
how the dynamic between the public domain and patent law
produces new understandings of nature and culture that
challenge Euro-American modes of thinking.%* Much of this
scholarship employs the work of Bruno Latour, a professor of
science studies at Universités a Sciences Po, on hybrids as a
rhetorical device to critique the pure form of the patented
object.5> A brief remark on Latour’s work will thus be useful for
understanding scholarship in this section. According to Latour,
being modern depends upon two related practices. One is a
practice of “translation” where new mixtures are created
between beings — “hybrids of nature and culture.”®® The other
practice is one of “purification” whereby distinct zones are
fashioned between beings such as human and non-human or
nature and culture.®” For example, dichotomous relationships are
constructed whereby humans are placed in contention with, and
hierarchically ordered as superior to, animals. Latour notes that
we are modern so long as we consider these practices
separately.®® However, once we begin to consider how these
practices work together, we stop becoming wholly modern and
new possibilities for our futures emerge.®® Latour’s work goes on
to explore the connections between these two practices. He
argues that practices of purification depend upon the invisibility
of hybrids, but the more hybrids are concealed the more they
interbreed and proliferate.’ These practices keep Westerners
distant from other “premodern” cultures and reduce their ability

64 See Strathern, Cutting the Network, supra note 5; Strathern, The Patent
and the Malanggan, supra note 5._

%5 BRUNO LATOUR, WE HAVE NEVER BEEN MODERN (1993).
% Id. at 10.

o7 Id.

8 Jd at11.

9 See id.

0 1d.
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to recognize hybrid forms and to see, for example, that Boyle’s
air pump is no less strange than Arapesh spirit houses.”!

Through a critique of the products of nature doctrine,
scholarship in this section suggests that patented inventions are
“heterogeneous hybrids.”’> The products of nature doctrine
affirms that objects found in nature cannot be patented, only
man-made objects that have been isolated and purified from
nature can become propertied possessions.” Scholars assert that
this legal doctrine reinforces a dichotomy between objects
discovered in nature and those invented in the lab, whereby
value is placed upon scientific/cultural inventions in the form of
ownership rights.”* Patent law thus depends upon a legal logic
that separates nature from culture in order to award property
rights. To counter this logic, scholars assert that patented objects
actually involve the mixing of nature with culture.

For example, feminist anthropologist Marilyn Stathern
points to the case of Moore v. Regents of the University of
California.”> John Moore brought a legal claim arguing that
physicians at UCLA hospital unlawfully obtained an ownership
interest in his cells, without his permission, when they removed
them from his body after surgery. The court found against
Moore, stating he did not have rights to his bodily tissue because
of the logic behind the products of nature doctrine.’® The
doctrine treated his tissue sample (“nature”) separately from the
invention of the unique cell lines in the lab by UCLA scientists
(“culture”) in order to award rights to the scientists. Countering

7! See id. at 115.

72 Strathern, Cutting the Network, supra note 5.

73 Strathern, The Patent and the Malanggan, supra note 5, at 8-10.
74 Strathern, Cutting the Network, supra note 5, at 525.

75 Id.; John Moore v. The Regents of the Univ. of Cal., 51 Cal. 3d. 120
(1990).

76 The court ruled against Moore stating that he did not have a conversion
claim that his cells were unlawfully taken from his body because the patent for
the cell line was proof that the cells were an invention and not the same as the
cells in his body. See id.
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this legal logic, scholars point out that the invention of the cell
lines actually involved mixing the “raw material” of Moore’s
tissue sample with the scientific practices of the scientists. The
“invented” cell lines could not have been developed without the
raw material of Moore’s tissue sample. Thus, the patented cell
line was not an “isolated and purified” object from nature, but
rather a heterogeneous hybrid involving the mixing of both
nature and culture.”’

By bringing attention to patented objects as heterogeneous
hybrids, this scholarship counters the legal logic of the products
of nature doctrine, where nature is considered to be the opposite
of culture. By extension it also disrupts the logic of the public
domain as “outside” of property law. Privatization of Moore’s
cell lines by the scientists was possible because his bodily tissue
was considered to be within the public domain. This dichotomy
between nature in the public domain and the cultural inventions
of private property law ensures the availability of raw material
for scientific experiment. Understanding patented objects as
hybrids breaks down this distinction, and enables critique of the
separation between nature/culture and public/private under the
law. This scholarship thus implies a desire for a hybridized
relationship between the public domain and private property law,
where value is placed upon ways of knowing and being that
embrace hybrid forms, rather than dichotomous categories. This
mode of thinking thus encourages theorizing of the public
domain and private patent law as fused together, not separate.

Scholarship in this area also examines political struggles
over patent law and articulates how such political movements
end up reinforcing dichotomies between nature and culture. As
noted, patent law codifies the FEuro-American distinction
between nature and culture, imparting this dichotomy with
normative power.”® Political resistance against biotechnology
patents emerges at the nexus of discursive negotiations over
nature and culture.” For instance, critics of bio-colonialism

7T Moore, 51 Cal. 3d 120.
78 See Pottage, supra note 5, at 743.

7 See generally, id.



288 COLUMBIA JOURNAL OF GENDER AND LAW 20.1

argue against biotechnology patents as commodification of “life
itself.”80 Patents are considered to be a threat to understandings
of personhood as separate from property.®! For instance, modern
conceptions of slavery as morally wrong are grounded upon a
clear delineation between persons and things.®? Critics therefore
perceive biotechnology patents as blurring the boundaries
between persons and things (i.e. nature and culture) and
upsetting the moral foundations against slavery.®? Thus, they are
uneasy about the conjoining of nature and culture, preferring to
keep them separate. Policy responses to such critiques similarly
operate within a discursive logic that reinforces a dichotomy
between nature and culture. For example, scientists and
lawmakers attempt to clear up “misunderstandings” made by
critics by re-asserting the products of nature doctrine and its
legal rule that patent law does not apply to the patenting of
nature or life.%* This policy response, however, unrealistically
assumes that making the legal distinction between nature and
culture firmer will dampen critics’ fears.®> Thus, both critics of
biocolonialism and patent law policy-makers subscribe to a clear
boundary between nature and culture.®® Conceptions of nature
and culture are thus maintained as static categories and their
historical and contingent construction is obscured.?” Political
struggles regarding patent law fail to recognize patent law as a
hybrid entity based upon historically and socially constructed
forms of nature/culture. But how does his work inform
conceptions of the public domain?

80 1d.

81 1d. at 745.

82 See id.

83 See id. at 744.

84 Pottage, supra note 5, at 749-51.
85 Id. at 749.

86 Id. at 753.

87 See id.
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This scholarship demonstrates how distinctions between
nature/culture and public domain/private domain are vital to
Euro-American modes of rationality within modernity. As
constructed under the law, public domain materials are
delineated from privatized cultural inventions. This dichotomy
ensures the availability of raw material for scientific
investigation and patenting. Negotiations over patent law, and its
demarcation between public and private as well as nature and
culture, however, signal something more is going on. At stake
are fissures within Euro-American epistemologies undergirding
modernity, which depend upon clear separations between public
and private as well as nature and culture. This scholarship
reminds us that even modes of resistance, such as discourses of
bio-colonialism, are implicated within the project of modernity
when they reassert the nature and culture binary. Rather, value
should be placed on embracing hybrid notions of nature/culture
and public/private. Yet, one could argue that this scholarship
fails to afford agency to critics of biocolonialism. Indigenous
peoples who criticize patent law under discourses of
biocolonialism or biopiracy are re-fashioning the nature/culture
binary in new ways, rather than reifying the binary.®® Even with
these limitations, this scholarship contributes insights that
inform conceptions of the public domain and its relationship
with patent law. This work implies a hybridized relationship
between the public domain and private property where Euro-
American dichotomous epistemologies become unstable and
more hybrid forms emerge as new sources for scientific and
cultural production.

These insights are further supported through the work of
similar scholarship concerned with patent law narratives.
Tracing legal narratives reveals why some narratives are held out

88 See Beth A Conklin, Shamans versus Pirates in the Amazonian Treasure
Chest, 104 AM. ANTHROPOLOGIST 1050 (2002) (discussing how shamans have
become political representatives in Brazil and their role in speaking out against
biopiracy); Shane Greene, Indigenous People Incorporated? Culture as Politics,
Culture as Property in Pharmaceutical Bioprospecting, 45 CURRENT
ANTHROPOLOGY 211 (2004) (discussing strategies of the Aguaruna people of the
Peruvian Amazon to claim agency over their own economic aspirations while
representing their own interests and negotiating for a benefit sharing agreement
with ICBB and Serle with Monsanto, while arguing that discussions around
biopiracy need to include a more subtle understanding of the dynamics involved
between the social actors).
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as more plausible than others.?® Legal narratives are given power
through their processes of codification. The act of codification
freezes a text into a socially acceptable form and, in turn, gives
its particular social acceptability further legitimacy.®® The
codification process thus fixes meanings of acceptable social
practice, while also reflecting those practices back.! It is argued
that the dominant narrative or epistemology in patent law is one
of law and economics.”> This involves understandings of
scientific knowledge as devoid of social relations, which works
to maintain the myth of pure, objective science.”> Through this
ahistorical notion of science, the law is able to hang on to the
illusion of a “true” science where nature is discovered and
systematized through scientific rationality.”* This narrative
persists despite science and technology scholarship asserting
science as historically and socially constructed. To disrupt this
dominant narrative, scholarship in this area suggests patent law
as a hybrid network involving dynamic movement from the
social to the natural to the social.®> Scientific knowledge related
to biotechnologies is socially constructed knowledge; it is not
free from social relations. This socially constructed knowledge
then enters the patent network and it becomes natural because
the knowledge produced is considered a part of nature and
bodies. Then as natural information is patented, it becomes
social/cultural artifact and is publically disclosed. This important
point may be further emphasized through a return to the example
of John Moore.

89 See Kang, supra note 5.

%0 Id. at 243.

91 See id. at 244.

92 This does not mean alternative narratives are foreclosed entirely. Rather,
as Kang notes, the codification processes allows other moral, social or cultural
forms of rationality to dissent so long they stay within the acceptable parameters
drawn by the legal liberalism that undergirds law and economics. Kang, supra
note 5, at 245.

%3 Id. at 246.

% Id. at 248.

% Id. at 250.
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Patented cells lines are not separate from the social
relations of John Moore as a patient, or from UCLA as a medical
center in the business of research. Thus, scientific knowledge
related to the cell lines is socially constructed prior to entering
the patent network. As these cell lines enter the patent network
from the public domain they are constructed under the law as
“natural” raw material taken from John Moore’s body. The law
then fashions these cell lines into a patented invention. A new
social/cultural artifact is constructed as the raw material of cell
lines is mixed with the labor of scientists to produce a propertied
object. Nature and culture emerge, therefore, in relation to each
other, not as discrete categories. Rather, as this scholarship
points out, patent law depends upon the construction of a
continually shifting nature/culture. In recognizing/disrupting
patent law as a hybrid network, this scholarship stresses that
patent law must admit its uncertainty.”® This means
acknowledging the multiple layers of interests and entities that
go into scientific knowledge production and presenting a self-
reflective justification of why one narrative is more valuable
than another.”” Acknowledging multiple layers and interests
means recognizing a hybridized relationship between the public
domain and private patent law. It means admitting to the
presence of epistemologies that are different from Euro-
American ones.

Finally, there is scholarship in this area that actually
addresses these multiple layers. In her critical work on the
patented OncoMouse for cancer research, Donna Haraway reads
patent law as a hybrid network.?® Her work differs from others in
this section, as she more explicitly interrogates relations of
power. She asserts that patent law reconfigures an organism into

9 Jd. at 264.
97 See id.

98 See HARAWAY, MODEST WITNESS , supra note 5. The OncoMouse was
invented by scientists at Harvard University. The genetically modified mouse
carries a specific gene making it more susceptible to cancer, thus a valuable
laboratory mouse. DuPont owns the trademark and patent rights to the invention.
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a human invention by mixing nature and culture.®® So long as
nature is mixed with human labor, it becomes a cultural artifact
worthy of patent status.!° Haraway thus situates OncoMouse as
a hybridized object. She understands the patented object as an
instance where nature merges into the artificial or cultural, yet
she also finds problems in how patent ownership blocks
nonproprietary and nontechnical meanings while foreclosing
broader visions of scientific practice and the public interest.
According to Haraway, patents are technoscientific objects and
should be analyzed by considering “all the meanings, identities,
materialities, and accountabilities of the subjects and objects in
play.”!%'  Her study of OncoMouse goes on to examine the
relevant multiple subjects ranging from Dupont (the owner), to
the Harvard inventors, and then finally to the breast cancer
patients awaiting a cure.'2 In doing so, she tacks back and forth,
generating a hybrid kinship between private patent law and its
supposed other - the public domain - by working through fluid
notions of authorship and nature. Through a study of
OncoMouse one begins to understand that “the author of life is a
writer of patentable (or copyrightable) code.”'% Authors are not
just scientists, but are also the objects they study. The genome
itself can be considered the master designer/author of organisms.
Authorship is also about “status” because biotechnology patents
“establish who gets to count as nature’s author.”!* In Haraway’s
work, authorship moves away from Enlightenment notions of an
individual inventor to become a hybridized form of authorship
where dichotomies of individual/collective and human/non-
human, which signal authorial rights, begin to merge.
Furthermore, multiple notions of nature are also employed
within her analysis. Haraway critiques nature as a source of raw

9 See id. at 83.
100 See id. at 82.
101 74

102 1d. at 97-108.
103 14, at 97.

104 HARAWAY, MODEST WITNESS, supra note 5, at 100.
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material for human innovation.!% She also criticizes nature as a
moralizing discourse for appropriate social norms and actions.!%
For example, such discourses are used to “naturalize” science as
certain, legitimate, and objective.!?” They are also employed to
question those that behave “unnaturally.”'%® Finally as market
logic, such naturalizing” discourses support “free enterprise as
natural acts” and discourses of choice.!'? Haraway’s complex
examination of “nature” thus places importance on values of
hybridity that disrupt naturalizing discourses. She also offers
new ways of analyzing the relationship between the public
domain and patent law. One can begin to understand how the
divide between the public domain and patent law, with its
emphasis on separating nature and culture, connects to
discourses of naturalization that are used to subordinate
marginalized groups.

In sum, as patent law strains scientific practice, the
scholarship in this section examines how interactions between
modes of scientific/cultural production within the public domain
and the regulatory techniques of patent law produce new notions
of nature and culture. More is at stake than just threats to the
circulation of raw scientific material. Relationships between the
public domain and patent law challenge Euro-American
epistemologies and ideologies of neo-liberalism, which depend
upon separating nature/culture to define who is or is not
considered fully human within liberal democracy and to allocate
resources accordingly. The hybridized relationship between the
public domain and patent law is unlike the open public domain
mentioned above. Borders become more fluid, and there is
oscillation between the public domain and patent law.
Scholarship in this area recognizes legal borders fencing off
nature from culture by disallowing patents on products of nature.
But it critiques those borders by re-characterizing patents as

105 /d. at 102.

106 Id.

107 See id. at 103.

108 /d. at 102.

19 /d. at 105.
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hybrid forms. Biotechnology patents involve inventions where
nature is mixed with culture. The scholarship thus turns the gaze
back upon Euro-American practices of purification within legal
codification processes by re-characterizing patented objects as
hybrids. This essentially disrupts the dichotomy between patent
ownership rights and the public domain.

By showing that the dichotomy between nature/culture
within the patenting process is actually hybrid, it also goes
farther to contest the distinction of the public domain as property
law’s “opposite.” Patent law rights are defined in relation to the
public domain. Creativity in the public domain is that which is
not patentable. Patent law privileges patented inventions by
devaluing forms of creativity in the public domain not eligible
for patenting. Scholarship in this section contests this distinction
by showing patented objects themselves as hybrid forms.
Creativity that is patented is privileged because it is supposedly
pure and isolated from nature. But this scholarship shows that
patented objects are not “pure,” rather they are hybrids of social-
nature-social, which are not divorced from nature or other social
relations. Such critiques disrupt the privileging of patented
knowledge over knowledge in the public domain. Those who
desire a hybridized public domain therefore value a public
domain that is not distinct from private property at all. A
hybridized public domain is one in which the public domain
oscillates with private property so that one is not valued over the
other. It is a public domain no longer defined as private
property’s Other where the extraction of resources takes place.
Limitations though are present within this scholarship.

Some attention is paid to indigenous peoples, but a more
nuanced analysis is needed. How does recognizing patented
objects as hybrid forms make us think differently about
epistemologies of indigenous knowledge where amalgamations
proliferate as cultural artifacts are linked to lands and resources?
Analysis of gendered social relations is also left undone. The
exception is Donna Haraway’s work, which provides an
insightful feminist critique of patent law, but its object of inquiry
around OncoMouse limits its discussion to certain gendered
social relations. Thus important questions regarding gender are
left unexamined. For example, does patent law’s conceptions of
nature/culture as hybrid offer a site of liberation, ambivalence, or
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further subordination for women whose bodies and labor have
been subordinated by being considered closer to nature and
biology? The hybridized public domain offers broader
conceptions of the public domain, but questions of inequality
and power remain, for the most part, unanswered. Such inquiries
are taken up, however, by scholarship focusing on a protective
public domain that addresses histories and relations of
imperialism and colonialism.

C. Protective Public Domain

Existing scholarship also examines the public domain as
embedded within ethno-racialized histories of colonialism and
imperialism against local and indigenous peoples. In
acknowledging these histories, the public domain is recognized
as a concept of violence against indigenous peoples, but is also
re-figured as a space of possible protection and recognition. It is
re-imagined as space of security and empowerment, while being
flexible enough to account for the different geo-political
locations and interests of indigenous peoples. Such scholarship
provides insights into how and why traditional knowledge is
considered to be in the public domain. Particular attention is paid
to practices of bioprospecting. For instance, when researchers
intentionally collect plants from public markets and roadsides,
they take advantage of an open public domain where raw
materials are deemed unattached from authorship rights and
freely accessible to all.!!® Benefit-sharing agreements are also
debated. Such agreements, theoretically, encourage researchers
to provide “benefits” to indigenous peoples in exchange for their
knowledge and resources. In doing so, they attempt to protect
the public domain and indigenous peoples. Scholars disagree,
however, as to whether or not benefit sharing provides protection
for indigenous peoples or simply ensures continued access to
indigenous knowledge located in the public domain.!!! Concepts
of the public domain in this section revolve around an ethic of

10 See CORI HAYDEN, WHEN NATURE GOES PUBLIC: THE MAKING AND
UNMAKING OF BIOPROSPECTING IN MEXICO 137 (2003).

11 See generally, Greene, supra note 88. But see MICHAEL F. BROWN, WHO
OWNS NATIVE CULTURE?  (2003) (discussing indigenous peoples efforts to
protect their cultural heritage from control through intellectual property rights
and arguing against their strategies to claim ownership rights over their heritage).
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protection. How can the public domain be structured to protect
indigenous peoples? How can benefit sharing be used to protect
a vibrant public domain, while also safeguarding indigenous
peoples? These questions shape many of discussions within this
scholarship. Unfortunately, the level of protection this public
domain might offer is limited because it fails to consider
complex gendered social relations. A protective public domain
for indigenous peoples is likely to fall short if individual and
structural relations of gender subordination within indigenous
communities are not recognized. This point will be expanded
upon after a brief discussion of some of the scholarship focused
on a protective public domain.

According to some scholars the public domain should be
open to a broader understanding of authorship and be formulated
through frameworks of human rights and social justice.!'? This
conception of the public domain differs from a “cultural public
domain” as envisioned by North American legal scholarship,
which desires open access to materials and “creative commons”
models.!3 A cultural (or what I call open) public domain often
conflicts with indigenous peoples’ interests as it facilitates
appropriation of indigenous knowledge. To create a public
domain that better protects indigenous peoples, this scholarship
argues for more robust notions of authorship.

The concept of authorship should be considered not only as
a status for claiming patent law rights, but also as a set of
responsibilities. !'*  Authorship is a political accomplishment
peoples struggle to achieve, and a status promising recognition
for the traditionally excluded.!"> This vision of authorship offers
an alternative to Enlightenment understandings of an individual
author who makes unique contributions to human progress.!!6
Such normative notions of authorship deny authorial status to

12 See Coombe, Fear, Hope, and Longing, supra note 6.
113 Jd. at 1181.
14 1d. at 1171.
15 14, at 1172.

116 14
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indigenous peoples, thus ensuring their knowledge, resources,
and heritage remain in the public domain. A broader notion of
authorship enables a more robust conception of the public
domain, allowing for indigenous peoples to protect their cultural
heritage. Scholarship in this area focuses on expanding the
public domain by limiting IP rights and requiring compulsory
licensing.!!” However, it insists on exceptions for those that have
been traditionally excluded from asserting authorial rights.!!8
The public domain should not be expanded at the expense of
indigenous peoples. Attention should also be paid to histories of
colonialism and imperialism that contribute to conceptions of the
public domain and its capture of traditional knowledge.!'® By
stretching notions of authorship and taking into account histories
of colonialism and imperialism, a robust public domain emerges
for protecting indigenous peoples’ cultural heritage.

A protective public domain would also address inequalities.
The public domain is often dangerously romanticized within
United States legal scholarship as a space of freely circulating
ideas and materials for all to use.!?® Such romantic tropes are
typically taken up by theories of law and economics as well as
critical IP scholarship advocating creative commons models. 12!
The romanticizing of the public domain is criticized for failing
to consider distributional consequences and inequalities.?? As
Chander and Sunder assert, “differing circumstances-including
knowledge, wealth, power, and ability-render some better able

N7 1d. at 1184.

118 See Coombe, Fear, Hope, and Longing, supra note 6.

119 See id.

120 See Chander & Sunder, supra note 6.

121 [d. at 1334-36.

122 Id. at 1354. Chander and Sunder call for attention to distributional
consequences because, in actuality, cultural production in the public domain is
not free moving and open for all to participate in. See id. at 1355. For example,
they point out even though the United States based GenBank offers freely

accessible DNA sequence information through an Internet database, only one
percent of downloads are attributed to persons in Africa. See id. at 1341-43.
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than others to exploit a commons."'?> Thus, individual and
structural social relations shape whether or not information in
the public domain is truly open and accessible. There are also
contradictions of this romantic notion of the public domain. >
On the one hand, it supports marginalized groups in the global
South through its emphasis on opening access to medicines and
information by re-characterizing them as public domain
material. On the other hand, it obscures poor peoples’ knowledge
as raw material, rather than as its own form of intellectual
property that is a “modern, dynamic, scientific, and cultural
invention.”'?> Scholars are therefore encouraged to theorize a
public domain that recognizes the inventiveness of traditional
knowledge.'?® A strong public domain is desired, but one that
flexibly takes into account inequalities and protects the dynamic
cultural heritage of marginalized groups. Furthermore,
scholarship calls for a discussion of the public domain and
intellectual property that “may enhance the capacity for
participating in the processes of knowledge creation.”'?” Thus,
the public domain should not only be a space for protection, but
one of recognition and empowerment.

The protective public domain is also characterized as a
flexible concept. This scholarship argues for a more elastic
notion of the public domain to protect traditional knowledge. 128
When the notion of the public domain is applied to different
locations, the concept can lose its meaning.!? Thus, notions of
the public domain must be pliant because, for example,

123 Id. at 1341.

124 Madhavi Sunder, The Invention of Traditional Knowledge, 70 LAW &
CONTEMP. PROBS. 97, 100 (2007).

125 14 at 100.

126 Id. at 110-12.

127 1d. at 123.

128 See Long, supra note 6.

129 [d. at 320.
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protecting folk art differs from safeguarding folk medicines.!'3°
Each form of traditional knowledge and expression might
require a different conception of the public domain to ensure a
proper balance between protection and access.!3! A more flexible
notion offers an alternative to understandings of the public
domain that are often based on the mistaken belief that
traditional knowledge is in the past and never changes.!3? On the
contrary, traditional knowledge is a dynamic living concept that
changes in response to culture and environment.'3? Thus, a more
elastic concept of the public domain can provide more nuanced
protection of traditional knowledge as a dynamic invention.

This scholarship also provides insights into how and why
traditional knowledge is constructed as public domain material.
Such studies help to explain why indigenous traditional
knowledge is unintelligible to the law, and thus relegated to the
public domain. Such scholarship critically engages with how to
protect indigenous traditional knowledge in the public domain
through such strategies as benefit sharing. Research in this area
is expansive, so only a limited discussion is taken up here. What
becomes clear, however, is that this scholarship provides critical
insights informing a protective public domain for indigenous
peoples.

Such scholarship points to how and why traditional
knowledge is relegated to the public domain. One reason is
because traditional knowledge conflicts with Western forms of

130 Id.

131 See id.

1321d. at 321.

13 7d.
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intellectual property law and inventorship.'3* Indigenous peoples
generally hold knowledge and resources in common as a
collective.!35 Individual inventors or their corporate assignees,
in contrast, hold resources as individual entities in the private
domain of patent law.'3¢ Another reason is practices of
bioprospecting actively shape and are being shaped by
discourses of the public domain. In her book, When Nature Goes
Public, Cori Hayden, a professor of Anthropology at University
of California, Berkeley, produces an ethnographic study of a
bioprospecting agreement between the United States and
Mexico.!3” Hayden finds that researchers search for
ethnobotanical information by speaking with sellers in public
markets or by collecting plants along the side of the road.!’® By
gathering plants and information in this manner, Hayden claims
that these scientists are able to deliberately avoid developing
partnerships with indigenous communities through
bioprospecting and benefit-sharing contracts.!3° She also notes
the symbolic link between these practices and the colonial
voyages of “wild” lands.!'¥® The importance of Hayden’s
research is to show one way in which the public domain is
historically and socially constructed in practice. Scientists

134 See generally, Greene supra note 88; Brown, supra note 111;

ROSEMARY J. COOMBE, THE CULTURAL LIFE OF INTELLECTUAL PROPERTIES:
AUTHORSHIP, APPROPRIATION, AND THE LAW  (1998) [hereinafter COOMBE, THE
CULTURAL LIFE OF INTELLECTUAL PROPERTIES]; Darrell Posey, [Intellectual
Property Rights: And Just Compensation for Indigenous Knowledge, 6
ANTHROPOLOGY TODAY 13 (1990); Stephen B. Brush, Indigenous Knowledge of
Biological Resources and Intellectual Property Rights: The Role of
Anthropology, 95 AM. ANTHROPOLOGIST 653 (1993).

135 See Greene, supra note 88, at 213-14.

136 14,

137 HAYDEN, supra note 110. The agreement at the center of Hayden’s book
is between University of Arizona and Mexico’s National Autonomous University
under the larger project of the United States government’s International
Cooperative Biodiversity Groups program (ICBG).

138 Id. at 125-90.

139 Id. at 145.

140 [d. at 162-74.
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collect raw material from the public domain (i.e. public markets
and roadsides) because it is free of private property ownership,
thus openly accessible. Yet, as Hayden notes, it is also free from
political interests and inventor’s rights.!4! Taking advantage of
the public domain, researchers remain detached from engaging
with indigenous peoples. An absence of claims to inventorship
also allows researchers to maintain control over who is or is not
a potential beneficiary for future benefit-sharing agreements.
Hayden’s work thus shows how the public domain is drawn and
re-drawn through specific scientific practices. Scholarship in this
area is also interested in questions of benefit sharing as a way to
alleviate the violence justified through an open public domain.

Scholars debate the merits of benefit-sharing agreements
for indigenous peoples. Although such agreements are lauded as
a form of protection for indigenous peoples, their primary goal is
ensuring access to biological and genetic materials derived from
indigenous people’s knowledge and resources. In other words,
benefit-sharing agreements work to maintain a vibrant public
domain where information remains open and accessible.
Scholars, however, are at odds as to whether or not such
agreements truly benefit indigenous communities. Some express
concern over the capitalist goals of benefit sharing
agreements. '4> Brush states that benefit sharing agreements are
intended to give indigenous peoples control over genetic
resources only in so far as that control comports with free trade
capitalism.!'#> Scholars also argue that such agreements force
indigenous peoples to legally define who is and who is not
indigenous, which results in reifying indigenous peoples as a
fixed, static, and homogenous group.'#* Proponents of benefit
sharing disagree.

141 [d. at 44-47.

142 See generally BROWN, supra note 111; Stephen B. Brush,
Bioprospecting the Public Domain, 22 CULTURAL ANTHROPOLOGY 244 (1999)
[hereinafter Brush, Bioprospecting the Public Domain).

143 Brush, Bioprospecting the Public Domain, supra note 142.

144 